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PRIVATE PAY AGREEMENT

[bookmark: Text1][bookmark: Text2][bookmark: Text3][bookmark: Text5]THIS AGREEMENT, made and entered into this       day of      ,  20      by and between Heritage Green (hereinafter “Facility”) and        (hereinafter “Designated Representative”).
W I T N E S S E T H:
WHEREAS, Facility is a nursing facility licensed by the State of New York which provides services to its residents;
[bookmark: Text6]WHEREAS, Designated Representative has access to the income and/or assets to include resources of       (hereinafter “Resident”) which are available to pay for services rendered by the Facility.
NOW, THEREFORE, in consideration of the mutual promises contained herein and other good and valuable consideration, the parties hereto agree as follows:
1.	Designated Representative agrees to pay to Facility its basic daily private pay rate for services rendered to Resident and any and all ancillary charges incurred by Resident from Resident’s income and/or assets.
2.	Designated Representative agrees to immediately apply for Medicaid coverage for Resident when Resident becomes eligible for such Medicaid coverage.  Pending the processing of the Medicaid application, should the Resident’s assets be exhausted or insufficient to pay the basic daily private pay rate, Designated Representative agrees to pay the facility the Resident’s monthly income as partial payment of the basic daily private pay rate, subject to the facility’s obligation to refund any excess amounts received based on the Medicaid determination and establishment of the Resident’s Net Available Monthly Income contribution.
3.	In connection with any application for or recertification of Medicaid coverage for Resident, the Designated Representative agrees to fully cooperate with the County Department of Social Services in the Medicaid application/recertification process. The Designated Representative further agrees to provide complete information and documentation to the appropriate County Department of Social Services as necessary to complete the Medicaid application or Medicaid recertification or as otherwise requested by the County Department of Social Services, including, but not limited to, the disclosure of a description of any interest that the Resident or the Resident’s spouse has in an annuity.  All such information, documentation and disclosures are to be provided within the time frames requested by the County Department of Social Services. 
4.	Subject to Section 6 hereinbelow, Designated Representative agrees not to transfer or otherwise dispose of Resident’s assets which Designated Representative has access to in such a manner which would result in Resident’s ineligibility for Medicaid coverage.
5.	Subject to Section 6 hereinbelow, in the event the Medicaid application or Medicaid recertification is denied due to a transfer of assets within the applicable Medicaid “look-back” period or due to an equity interest in the Resident’s home that exceeds the current equity interest limitation, Designated Representative agrees to take one or more of the following actions, as appropriate, in order for the Resident to qualify for or to continue eligibility for Medicaid:
a.	return any assets transferred to Designated Representative by the Resident or the Resident’s spouse or pay or arrange for the payment to the Resident or the Resident’s spouse the fair market value of any assets transferred.  In addition, undertake all reasonable efforts necessary, on behalf of the Resident or the Resident’s spouse, to have assets transferred to a third-party returned to the Resident or to obtain the fair market value for the assets transferred;
b.	to the extent authorized by power of attorney or otherwise, cause the designation of the state in any annuity purchased by or on behalf of the Resident or Resident’s spouse as the remainder beneficiary in either the first or second position, as appropriate, under applicable Medicaid laws and regulations and cause to be restructured any such annuity as necessary, including, but not limited to, the removal or elimination of any deferral or balloon payments, the provision for payments in equal amounts during the term of the annuity, ensuring that the annuity is actuarially sound, ensuring the annuity is irrevocable and non-assignable; or
c.	to the extent authorized by power of attorney or otherwise, with respect to home equity interest in excess of the Medicaid limit, cause the sale of the home at fair market value or arrange for a reverse mortgage or home equity loan to reduce the equity interest in the home below the Medicaid limit.
6.	Designated Representative agrees not to transfer or otherwise dispose of Resident’s assets in conjunction with the Resident’s purchase of a promissory note, loan or mortgage (hereinafter individually or collectively referred to as “Debt Instrument”), unless:  (a) the Debt Instrument (i) has a repayment term that is actuarially sound, (ii) provides for payments to be made in equal amounts during the term of the Debt Instrument with no deferral or balloon payments, (iii) prohibits the cancellation of the balance upon the death of the Resident; and (iv) is non-negotiable and non-assignable; and (b) payments to the Resident pursuant to the terms of the Debt Instrument are sufficient to pay Facility’s private pay rate and ancillary charges for the period of Medicaid ineligibility resulting from such transfer of assets.  In addition, in the event of any such transfer of assets, the Designated Representative agrees to fund or replenish any required security deposit during the period of Medicaid ineligibility from the Designated Representative’s own assets (and not those of the Resident’s) which will be refunded to the Designated Representative upon the earlier of the Resident’s death, the Resident’s discharge or the effective date of Medicaid coverage for nursing home care, provided no amounts are due to the Facility.  The Designated Representative’s obligations under subsection (a) of Section 5 hereinabove will be applicable to any such transfer where:  (a) a Medicaid application for the Resident is denied because the Debt Instrument (i) does not have a repayment term that is actuarially sound, (ii) does not provide for payments to be made in equal amounts during the term of the Debt Instrument and/or the Debt Instrument provides for deferral and/or balloon payments,  (iii) provides for the cancellation of the balance upon the death of the Resident, or (iv) is negotiable or assignable; and/or (b) payments under the Debt Instrument are insufficient to pay Facility’s private pay rate and ancillary charges for the entire period of Medicaid ineligibility. 
7.	Designated Representative will have no personal liability to Facility hereunder unless:  (a)   Designated Representative breaches or otherwise fails to comply with any of Designated Representative’s obligations hereunder or Designated Representative is otherwise in default hereunder; and/or (b) any representation or warranty made by Designated Representative herein is false or otherwise misleading, in which case, Designated Representative shall be liable to Facility for damages resulting from:  (a) such breach or default; and/or (b) (Facility’s) reliance upon such false or misleading representation or warranty.
8.	In the event Facility is required to engage legal counsel to enforce this agreement Designated Representative agrees to pay Facility's attorneys' fees, together with any and all costs incurred in the institution of any legal action to enforce this agreement.  The Designated Representative will not be responsible for legal fees caused by other events not caused directly by the Designated Representative.
[bookmark: QuickMark]IN WITNESS WHEREOF, this agreement has been executed by the parties on the date hereinabove stated.

[bookmark: Text7]                                                        
Resident


[bookmark: Text10]                                                        
Designated Representative


[bookmark: Text9]                                                          
Facility Representative
		

	
	
	312022.1 11/22/2013



	
	
	312022.1 11/22/2013



											Page | 5
Form: 13 - Private Pay Agreement 
Rev. 02/03/2021
										
image1.png
< Heritage

Ministries




